Colonial Wrongs and Access to International Law
Morten Bergsmo, Wolfgang Kaleck and Kyaw Yin Hlaing (editors)

E-Offprint:
Hugo van der Merwe and Annah Moyo, “Transitional Justice for Colonial Era Abuses and Legacies: African versus European Policy Priorities”, in Morten Bergsmo,
Wolfgang Kaleck and Kyaw Yin Hlaing (editors), Colonial Wrongs and Access to
International Law, Torkel Opsahl Academic EPublisher, Brussels, 2020 (ISBNs:
978-82-8348-133-4 (print) and 978-82-8348-134-1 (e-book)). This publication was
first published on 9 November 2020.
TOAEP publications may be openly accessed and downloaded through the web
site https://www.toaep.org which uses Persistent URLs (PURLs) for all publications
it makes available. These PURLs will not be changed and can thus be cited. Printed
copies may be ordered through online distributors.
This e-offprint is also available in the ICC Legal Tools Database under PURL
https://www.legal-tools.org/doc/16d06r/.

© Torkel Opsahl Academic EPublisher, 2020. All rights are reserved.

Front cover: Extraction of resources was a primary engine of colonization. The pictures show
teak extraction in Colonial Burma by the British Bombay Burmah Trading Corporation
around 1920. Above: A girdled teak tree and two foresters. Below: The Corporation used some
3,000 elephants to move logs. The photographs were taken by Mr. Percival Marshall (an
employee of the Corporation). TOAEP thanks his great grandson Mr. Ben Squires for making
them available and Professor Jonathan Saha for explanations.
Back cover: Storing ground used by the Bombay Burmah Trading Corporation. The photograph was taken by Mr. Percival Marshall around 1920.

2
______
2.Transitional Justice for
Colonial Era Abuses and Legacies:
African versus European Policy Priorities
Hugo van der Merwe and Annah Moyo *

This chapter explores how transitional justice has been framed in a way
that prioritizes certain aspects of past violence and conflict, and how this
approach has been challenged by African role players to address broader
transformative goals, particularly colonial era abuses and their social and
economic legacies. It explores how transitional justice has evolved on the
African continent in relation to the evolution of key international norms
and the politics of transitional justice in various national contexts. These
shifts have highlighted tensions between African and international justice
agendas that have become concretized in the way that transitional justice
policy frameworks have been articulated by the African Union and the
European Union.
2.1. Introduction: Transitional Justice as a Contentious Field
Transitional justice was initially conceived as a process to deal with transitions from authoritarian rule to democracy in Latin America and Europe.
The field emerged in the context of the end of the Cold War and was
mainly framed within a liberal conception of democracy in contexts where
colonialism was not part of the political landscape, for example in Spain,
Portugal, Greece and Eastern Europe, or where it was a less immediate
historical concern such as in South America. 1 Its more recent application
to contexts of transition from war to peace, which has largely been the
*
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case in African transitional contexts, has seen these mechanisms being
applied without sufficient consideration for these particular historical and
geopolitical contexts, and particularly their very discernible colonial legacies. Furthermore, the expansion of transitional justice as an interdisciplinary field, beyond its previous narrow legalistic framing, has created more
opportunities for transitional justice processes to also address the socioeconomic dimensions of human rights abuses as well as the structural and
systemic issues stemming from the colonial era inequalities and abuses.
Transitional justice can be conceptualised in a way that addresses
the colonial abuses and its conventional tools may have specific application to these forms of abuses and legacies. However, the way that transitional justice has been framed and operationalised by policy makers,
scholars and many human rights activists present a version of transitional
justice that lacks political imagination. It has instead been presented by
the mainstream as a set of technocratic tools that should be found in every
regime-change toolbox. This narrow framing of particular models has
dominated popular conceptions of transitional justice and shaped much of
the ‘common-sense’ views on how to deal with the past. This has limited
the value of transitional justice as a tool or conceptual framework for addressing more deep-seated social problems.
The question is whether transitional justice is fundamentally flawed
through its original articulation during the post-Cold War period, where its
goals and method were narrowly framed in terms of criminal accountability for those most directly responsible for state abuses of bodily integrity
rights. Or can it be (and has it been) reformulated by some actors in a way
that makes it useful in understanding and rectifying historical patterns of
abuse and their legacies, particularly those of colonialism. Building on the
example provided by Morten Bergsmo, 2 this chapter explores whether and
how transitional justice can be used as a conceptual and policy framework
for addressing colonial human rights abuses and legacies of colonial rule.
We seek to answer this question in practical terms with reference to
the African experience of transitional justice over the last 25 years. We
examine how transitional justice has been used as a concept that frames
justice during times of transition as a particular agenda regarding which
2

Morten Bergsmo, “Myanmar, Colonial Aftermath, and Access to International Law”, Occasional Paper Series No. 9 (2019), Torkel Opsahl Academic EPublisher, Brussels, 2019
(https://www.legal-tools.org/doc/64a8fc/), reproduced in a version as Chapter 7 below.
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rights should be prioritised, what kind of actors need to be held accountable, who is a victim, and as a narrowly conceived set of tools that should
be utilised in such transitional contexts. We explore how these boundaries
have been challenged and how they have evolved particularly in the African context over the last 25 years.
This chapter therefore seeks to highlight some of the shortcomings
of mainstream transitional justice approaches when it comes to addressing
the colonial era abuses and legacies, the narrow focus on civil and political rights, while marginalising considerations of economic, social and cultural dimensions of justice. These dimensions are key in addressing the
structural inequalities and systemic patterns that have been entrenched
and institutionalised in modern post-colonial societies. Similarly, transitional justice has been constricted by a narrow framing of justice in terms
of geopolitical context, individualistic accountability, and time-bound
processes and mechanisms. The chapter will critically analyse the conceptualization and application of transitional justice in various contexts, observing how these have transformed over the last 25 years.
Rather than a systematic analysis of African countries during this
period, the chapter picks out some illustrative cases that we suggest
demonstrate certain key trajectories and two critical policy frameworks
that may be helpful in understanding the way competing conceptions of
transitional justice play out across the African continent. To this end, the
chapter draws on the experiences of various countries in Africa that have
implemented transitional justice processes over this period to illustrate
particular approaches and trends, and critically examines in more detail
the two key policy frameworks that have emerged to guide funding allocation and technical support for the continent, namely the European Union’s Policy Framework on Support to Transitional Justice and the African Union’s Transitional Justice Policy.
2.2. Challenging the Orthodoxy of Transitional Justice
‘Transitional justice’ remains a contested and vaguely defined concept.
Scholars have defined the terms ‘transition’ and ‘justice’ separately in an
attempt to concretise and define the concept of transitional justice. Traditionally, the term ‘transition’ has been understood to indicate a shift from
conflict or autocratic rule to a more liberal political democracy, or a
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“move from less to more democratic regimes”. 3 This narrow, restricted
framing of the term has been challenged by scholars especially in view of
the fact that transitional justice is increasingly being applied in contexts
that do not follow a liberal political transition such as Rwanda and Uganda, and in some cases, without any political transition, such as Kenya,
Zimbabwe and Colombia. 4 The notion of ‘justice’ has also been a subject
of intense study that has remained contested. Kelsen 5 defined justice as
the “quality of a social order regulating the mutual relationship of men”
and further highlighted four types of justice, namely distributive justice 6,
which is also referred to as economic justice (or rather redistributive justice especially in the African context), procedural, retributive and restorative justice. Despite this broader popular understanding of justice, transitional justice policies have till recently adopted quite a restricted notion of
justice that has prioritised retribution and restorative forms of justice. The
United Nations defined transitional justice quite broadly as “the full range
of processes and mechanisms associated with a society’s attempts to come
to terms with a legacy of large-scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation”. 7
Transitional justice has at times been appropriated and put to use in
justifying very narrow justice agendas. It has even been used to consolidate authoritarian regimes through framing justice in nationalistic terms
and imposing hegemonic narratives. There are many aspects of transitional justice that are open to political manipulation. What concerns us in this
particular debate though is the narrow framing of justice concerns during
transition to: 1) focus on bodily integrity rights, 8 2) individualising guilt, 9
3
4
5
6

7
8
9

Ruti G. Teitel, Transitional Justice, Oxford University Press, 2000, p. 5.
Prosper Maguchu, Transitional Justice and Socio-Economic Justice Rights in Zimbabwe,
Springer, The Hague, 2019, p. 7.
Hans Kelsen, What is Justice? Justice, Law and Politics in the Mirror of Science, University of California Press, Berkeley, CA, 1957, p. 1.
On the application of distributive justice in contexts of transition, see Morten Bergsmo,
César Rodríguez-Garavito, Pablo Kalmanovitz and Maria Paula Saffon (eds.), Distributive
Justice in Transitions, Torkel Opsahl Academic EPublisher, Brussels, 2010
(https://www.legal-tools.org/doc/17cc19/).
The rule of law and transitional justice in conflict and post-conflict societies, UN Doc.
S/2004/616, 23 August 2004.
Ibid., p. 1.
Kamari Clarke, “Rethinking Africa through its Exclusions: The Politics of Naming Criminal Responsibility”, in Anthropological Quarterly, 2010, vol. 83, no. 3.
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3) focusing on the recent past, 10 and 4) prioritising judicial interventions. 11 Our concern is not that this approach leads to inappropriate interventions. The concern is that it frames justice in very narrow terms that
limits our ability to imagine solutions that address structural and systemic
violence, the role of institutions, more historic roots of conflict, and solutions that lie in the economic, political, social and cultural realms.
Ruben Carranza 12 sums up these concerns in the following reflection in relation to how this narrow framing creates blind spots for addressing other justice concerns:
The prevailing assumption seems to be that truth commissions, human rights trials and reparations programs are
meant to engage mainly, if not exclusively, with civil and political rights violations that involve either physical integrity
or personal freedom, and not with violations of economic
and social rights, including such crimes as large-scale corruption and despoliation. To a growing number of transitional justice advocates, particularly those who work in or come
from impoverished post-conflict or post-dictatorship countries, this traditional view is inadequate. It ignores the experience of developing countries abused by dictators or warlords who have been both brutal and corrupt. It perpetuates
an impunity gap by focusing on a narrow range of human
rights violations while leaving accountability for economic
crimes to ineffective domestic institutions or to a still evolving international legal system that deals with corruption.

If we frame transitional justice more broadly as ideals and tools to
address past and ongoing injustices, we need to look more ambitiously at
what transitional justice may accomplish. What concerns us about the recent popularised version of transitional justice is that it presents a limited
vision of what such justice looks like. While it has helped in promoting
particular forms of justice in various countries in ways that should be cel10

11
12

Lars Waldorf, “Anticipating the Past: Transitional Justice and Socio-Economic Wrongs”,
in Social and Legal Studies, 2012, vol. 21, pp 171–173. See also Sam Szoke-Burke, “Not
Only ‘Context’: Why Transitional Justice Programs Can No Longer Ignore Violations of
Economic and Social Rights”, in Texas International Law Journal, 2015, vol. 50, no. 3.
Kieran McEvoy, “Beyond Legalism: Towards a Thicker Understanding of Transitional
Justice”, in Journal of Law and Society, 2007, vol. 34, no. 4.
Ruben Carranza, “Plunder and Pain: Should Transitional Justice Engage with Corruption
and Economic Crimes?”, in International Journal of Transitional Justice, 2008, vol. 2, no.
3, p. 310.
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ebrated, it has also blinded many to other injustices, or at least made them
more complacent in accepting them as inevitable or as too big to solve.
Justice for civil and political rights is presented by current convention as the priority for post conflict justice. This focus of transitional justice somehow shifts from being a priority to being an end point in addressing the past. Providing solutions to some of society’s past injustices
should inspire us to further efforts to address other social problems. If
done successfully, it should not leave us complacent, but rather provide a
platform for more ambitious justice goals.
What was initially an exciting field of experimentation and innovation that sought creative solutions to addressing seemingly intractable
problems (such as the continued power of the exiting elites) has become a
body of conventional thought that has been institutionalised through
norms, institutions and scholarly conventions. 13 Some have argued that
the field has been captured by conservative actors that now bind transitional justice to liberal, capitalist, racist, Northern or Western agendas.
Conventional transitional justice approaches, particularly truth
commissions, have been vigorously critiqued for their narrow time frame
(post-colonial), narrow framing of the types of abuses they focus on (excluding socio-economic rights abuses), and geographic limits (national
actors). These limitations have skewed transitional justice processes towards a more conservative orientation that leaves underlying structural
inequalities unaddressed and historical grievances unresolved.
Battling against this narrow conventional notion of transitional justice, some practitioners and scholars have argued for an expanded notion
of transitional justice which:
1) goes beyond narrow legalistic frameworks and retributive justice approaches, and engage with political, cultural and social processes of
repair (such as truth commissions, reparations and rehabilitation programmes, vetting, institutional reforms, memorial projects and reconciliation rituals); 14

13

14

Kora Andrieu, “Transitional Justice: A New Discipline in Human Rights”, on SciencesPo
Mass Violence and Resistance – Research Network, 18 January 2010 (available on SciencesPo’s web site).
Lydia K. Bosire, “Overpromised, Underdelivered: Transitional Justice in Sub-Saharan
Africa”, in Sur – Revista Internacional de Direitos Humanos, 2006, vol. 3, no. 5.
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2) seeks to go beyond legal truth regarding individual events and personal responsibility to provide a broader history of patterns, causes and
consequences of violations; 15
3) seeks to draw in range of voices into recounting events, particularly
those of the victims and marginalised communities; 16
4) seeks to create processes that are more inclusive and less state-centric,
particularly in contexts where the state has become distrusted and
state institutions are seen as biased and inaccessible; 17 and
5) seeks to engage with a broader transformative agenda that addresses
structural foundations of discrimination, exclusion and marginalisation. 18
Transitional justice has thus not been abandoned by activists and
progressive scholars. Conventional approaches have, however, been treated with great scepticism, and transitional justice policy development and
agenda-setting have become key political battle grounds.
We argue here that while this potential capture of transitional justice
by local and global elites and interests is indeed a concern, various role
players on the African continent have adopted transitional justice as a
field that they believe can also serve other causes. In response to this critique, a number of institutions and organisations have started adopting
more expansive approaches. The International Centre for Transitional Justice, introduced a comprehensive definition that supports the expanded
notion of transitional justice that factors in the five elements listed above,
by referring to transitional justice as
a response to systematic or widespread violations of human
rights. It seeks recognition for victims and promotion of possibilities for peace, reconciliation and democracy. Transitional justice is not a special form of justice but justice
adapted to societies transforming themselves after a period
of pervasive human rights abuse. In some cases, these trans15
16
17
18

Lia Kent, 2016. “Transitional Justice in Law, History and Anthropology”, in Australian
Feminist Law Journal, 2016, vol. 42, no. 1.
Makau Mutua, “What Is the Future of Transitional Justice?”, in International Journal of
Transitional Justice, 2015, vol. 9, no. 1, p. 5.
Ibid.
Wendy Lambourne, “Transitional Justice and Peacebuilding after Mass Violence”, in International Journal of Transitional Justice, 2009, vol. 3, no. 1.
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formations happen suddenly; in others, they may take place
over many decades. 19

Transitional justice thus remains a contested terrain that gets pulled
in different directions depending on the local actors who engage with these policies and the global normative shifts that frame the political and legal landscape of these debates.
2.3. The Politics of Transitional Justice in Africa
The African continent has presented a particularly contentious arena for
transitional justice. It was the location of the first truth commission
(Uganda 1974), the most celebrated truth commission (South Africa 1995),
the site of all the ICC trials by the time of writing, 20 and remains the location for numerous ongoing national trials, truth commissions, and other
transitional justice processes.
This continental evolution of transitional justice has been shaped by
various national and international actors. Until 2004, transitional justice
remained a somewhat amorphous idea that only took on more concrete
form particularly through its adoption by the United Nations. The UN definition of transitional justice as “the full range of processes and mechanisms associated with a society’s attempts to come to terms with a legacy
of large-scale past abuses, in order to ensure accountability, serve justice
and achieve reconciliation” 21 was quite generic and all-inclusive. In practice, however, it took on a more rigid form of a set of tools with a specifically liberal human rights mindset. 22 Transitional justice has also been
applied in certain contexts where national actors have not defined their
actions as transitional justice or as a response to human rights abuses. As
pointed out by scholars, it is not uncommon for states to undertake reparations programmes without the actual acknowledgment of, and taking legal
19
20

21
22

“What is Transitional Justice”, on International Centre for Transitional Justice (available
on its web site) (cited in Andrieu, 2010, see above note 13).
To date, the majority of ICC’s indictments are in Africa – more specifically, in the following countries: Uganda, Central Africa Republic, Democratic Republic of Congo, Sudan,
Republic of Kenya, Libya, Cote D’Ivoire and Mali, through referrals from governments
and the UN Security Council and by the Prosecutor’s investigations. For further reading,
see Lydia A. Nkansah, “International Criminal Court in the Trenches of Africa”, in African
Journal of International Criminal Justice, 2014, vol. 1, no. 1.
The rule of law and transitional justice in conflict and post-conflict societies, see above
note 7.
Andrieu, 2010, see above note 13.
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responsibility for the human rights abuses and the crimes that were committed, and instead such programmes are undertaken under the guise of
helping victims to move forward. 23
This mindset of limiting transitional justice to something that is
achievable in a particular timeframe and which can be managed through
technical direction and support has shaped much of international engagement in African transitional justice. Where transitional justice was imposed by external actors, and funded almost exclusively by foreign donors,
it often took on a minimalist form, a tick-box set of steps needed to be
done to keep international donors and trading partners satisfied. The
Democratic Republic of the Congo, Sierra Leone and Burundi provide
some illustration of this internationally-imposed transitional justice approach. A number of scholars have pointed out the limitations of imposed
forms of truth-telling and Western conceptions of justice in countries that
have their own traditions of dealing with traumatic events. 24
In some contexts, international intervention in transitional justice
took on more ominous tones, where a narrow conception of justice was
combined with a specific targeting of actors that raised suspicions among
local actors of regime change agendas shaped by international political
and economic concerns (Ivory Coast and Sudan).
In some situations, though, transitional justice has emerged through
more locally-driven initiatives by the state or civil society. In places where
a fairly a strong state (that can resist external justice agendas) has embraced transitional justice (or at least some of its tools), it has given it a
particular local flavour that has much greater traction and integration with
political and economic programmes, but also one that raises serious concerns about consolidating hegemonic narratives and limiting scope for
diverse voices. Both Rwanda and Algeria have construed transitional justice processes that have helped support their post-conflict consolidation of
national identity and legitimation of the state. 25
23
24

25

Clara Sandoval Villalba, Transitional Justice: Key Concepts, Processes and Challenges,
Institute for Democracy and Conflict Resolution, University of Essex, 2011.
See, for example, Gearoid Millar, “‘Ah lef ma case fo God’: Faith and Agency in Sierra
Leone’s Postwar Reconciliation”, in Peace and Conflict: Journal of Peace Psychology,
2012, vol. 18, no. 2.
On Rwanda, see Susan Thomson, “The Darker Side of Transitional Justice: The Power
Dynamics Behind Rwanda’s Gacaca Courts”, in Africa: Journal of the International African Institute, 2011, vol. 81, no. 3. On Algeria, see Djamila Ould Khettab, “Algeria”, Case
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In other contexts, transitional justice has been a more openly contested and negotiated process. South Africa, Liberia and Kenya all had
truth commissions (and other justice processes) that were subject to intense political debate involving a range of political and civil-society actors.
The ultimate establishment of transitional justice mechanisms in these
countries was a compromise between different agendas. These compromises also involved a precarious balance between narrow civil and political (bodily integrity) rights and broader social and economic rights, recent
versus historical claims, and individual versus structural accountability.
These compromises, many have argued, paved the way towards an ultimate consolidation of transitions without fundamental transformation of
structural inequalities. 26
The mix of local and international political actors involved in shaping transitional justice agendas have thus been increasingly critical in
framing these approaches. The underlying politics of transitional justice
has been foregrounded and the boundaries of its scope have been contested and renegotiated.
The conventional belief that transitional justice should have a narrow lens has, however, been increasingly questioned. Each truth commission that has been established in Africa seems to gradually open the window more widely to the inclusion of social and economic rights abuses,
the legacies of colonial eras and the responsibilities of corporate and other
international actors.
Especially in the light of the limits of judicial processes and legal
frameworks, transitional justice promises a broader normative framework
and set of tools to engage with this legacy. Where the law is not up to the
task of narrating or judging the past, transitional justice processes have
explored ways to establish an official record of the past, evoke moral outrage, and shape national and international narratives about events, reputations and discourses of victimhood and guilt.

26

study for Comparative Transitional Justice in Africa Project, Centre for the Study of Violence and Reconciliation, 2018.
See for example, Richard Wilson, The Politics of Truth and Reconciliation in South Africa:
Legitimizing the Post-Apartheid State, Cambridge University Press, 2001; Mahmood
Mamdani, “Reconciliation without Justice”, in Southern African Political and Economic
Monthly, 1997, vol. 10, no. 6.
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2.4. The Applicability of Transitional Justice to Colonial Era Abuses
The question of whether to engage with colonial era abuses is particularly
apt in contexts where countries establish transitional justice processes for
recent mass abuses and the causal factors for these abuses can be traced
back to colonial era events, institutions and legislation. This link is supported by both individual country analyses 27 and by multi-country comparative studies. In a statistical study of the colonial legacy of 160 countries, Matthew Lange and Andrew Dawson found that “a history of colonial rule promotes either oppositional communal identities, communal
divisions of labor, ethnic-based stratification, animosity between indigenous and non-indigenous populations, or some combination of the four”. 28
Liberia’s 2006 Truth and Reconciliation Commission pointed out in its
2009 report that the Liberian conflict has its “origins in the history and
founding of the modern Liberian state”. 29 However, this acknowledgement did not translate into substantive commitments to addressing the colonial era structural issues that enabled the conflict in Liberia. The Kenyan Truth, Justice and Reconciliation Commission documented the effect
of colonialism on Kenyan communities and its role in the establishment of
the Kenyan state, as well as the “legacies of impunity, land injustices, corruption, non-responsive justice systems, non-participatory governance and
coercive state institutions used to further repression”. 30
It is thus quite bizarre that almost all these transitional justice policies and mechanisms have defined their starting point for their temporal
mandate as some point during the post-colonial era. The reasons suggested for this are generally related to the feasibility of what can be accomplished within a limited timeframe, the jurisdictional reach of a mechanism (whether it can hold the colonial power accountable), the depend27

28

29

30

See, for example, Hakeem Yusuf, “Colonialism and the Dilemmas of Transitional Justice
in Nigeria”, in International Journal of Transitional Justice, 2018, vol. 12, no. 2; Laryssa
Chomiak, “Tunisia: The Colonial Legacy and Transitional Justice”, in Research Report,
Centre for the Study of Violence and Reconciliation, 2017.
Matthew Lange and Andrew Dawson, “Dividing and Ruling the World? A Statistical Test
of the Effects of Colonialism on Postcolonial Civil Violence”, in Social Forces, 2009, vol.
88, no. 2.
Truth and Reconciliation Commission of Liberia, “Final Report of the Truth and Reconciliation Commission of Liberia, Volume I: Findings and Determinations”, 2009 (‘Liberia
TRC Final Report volume 1’).
Andrew Songa, “Transitional Justice in Kenya as a path to transformation”, in Research
Report, Centre for the Study of Violence and Reconciliation, 2018.
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ence on oral testimony, or the significance of more recent events in communal memory and thus their prioritisation for justice and reconciliation
efforts. While these are reasonable concerns that should be considered in
terms of the challenges that can be expected in taking on a broader mandate, they are often simply presented as ‘common sense’ or ‘realistic’
goals that reduce transitional justice to a technical exercise rather than as
engaging a broader historical justice agenda. There are thus clear practical
considerations that make more historical engagement difficult, a limited
mandate more efficient, and goals of such as criminal prosecutions impossible. However, when viewed in the context of complex social and political change-processes, this broader perspective of how transitional justice
can contribute is critical.
More recently, a broader range of actors have engaged with transitional justice policy development both internationally and locally, which
has challenged these boundaries and raised some optimism about transitional justice’s relevancy for addressing colonial era abuses and legacies.
2.5. Normative Shifts in the Scope of Transitional Justice
More recent transitional justice processes have been pushed to address
these concerns raised by local justice advocates, and have been facilitated
by a more expansive approach adopted by the UN and other international
actors. The local national politics of transitional justice has also played a
role in framing a more transformative agenda for this transitional process.
Both these dynamics (normative shifts and political contexts) need to be
understood in order to make sense of how they interact to create new opportunities.
A normative shift has happened in framing the meaning and scope
of transitional justice that can be seen in various transitional justice policies adopted by international and regional bodies. Most of these changes
are not specifically geared towards addressing colonial-era abuses, but
they do expand transitional justice’s ambit in a way that makes these
abuses fall more clearly within its scope.
2.5.1. Inclusion of Social and Economic Rights in Transitional
Justice
The emergence of transitional justice in the context of the post-Cold War
era (and the consequent dominance of the liberal political and economic
model) framed its initial bias in relation to prioritising civil and political
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rights. Transitional justice did not initially encompass measures to address
injustice for economic violations, instead, considerations of economic and
social rights violations as well as structural injustices were only incorporated as background factors that helped explain the emergence of violations of civil and political rights. 31 The South African Truth and Reconciliation Commission (‘South African TRC’) cemented this model on which
abuses to address, and how this accounting could happen. This model appeared to fit very nicely with a process that facilitated serious political
transformation while leaving underlying local (that is, land and property
ownership and income inequality) and global (trade relations and dependencies) structural injustices unchanged. While it may be unfair to blame
the South African TRC for what it was not mandated to do, its widespread
celebration on the international stage served to hype the value of this particular form of justice and this narrow conception of what should be prioritised during times of transition. 32
While the South African model was one that was duplicated in
many ways by other African countries, it was also questioned and challenged for not doing enough to address broader structural injustices. Civil
society actors were particularly critical of the South African TRC for its
narrow focus on civil and political rights such as politically motivated
killings, torture and detention, while overlooking the need for measures to
address the widespread socio-economic aspects of apartheid violations. 33
Many subsequent transitional justice processes thus sought to build on the
lessons regarding its shortcomings, or at least apply some of its innovation to a more honest assessment of their own structural challenges.
Scholars have however continued to problematize the shift towards
including socio-economic rights within the transitional justice fold. 34
31
32

33

34

Maguchu, 2019, p. 8, see above note 4.
Alongside the Truth and Reconciliation Commission, the South African State also established a Land Claims Court, which had a much bigger budget, longer life span, and wider
temporal focus, and which should be considered as part of the South African transitional
justice model. Mainstream representations of transitional justice in South Africa, however,
focus very narrowly on the Truth and Reconciliation Commission.
Evelyne Schmid and Aoife Nolan, “‘Do No Harm’? Exploring the Scope of Economic and
Social Rights in Transitional Justice”, in International Journal of Transitional Justice,
2014, vol. 8, no. 3.
Lars Waldorf, “Anticipating the Past: Transitional Justice and Socio-Economic Wrongs”,
in Social and Legal Studies, 2012, vol. 21, no. 2, p. 171.
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Schmid and Nolan 35 argue that part of the challenge arises from the failure in such analyses to distinguish between economic, social and cultural
rights as enshrined in the International Covenant on Economic, Social and
Cultural Rights, and the broader socio-economic and structural injustices.
They point out that in determining “the desirability and feasibility of including a socio-economic dimension to transitional justice, the distinction
between Economic and Social Rights and broader socio-economic issues
often gets lost, with problematic implications for both opponents and proponents”. Socio-economic rights are enshrined in the International Bill of
Rights and their scope is settled in law through various international and
regional human rights instruments and declarations, and they are defined
as “those privileges that grant people access to certain basic needs that are
necessary to lead a decent and dignified life”, including resources, opportunities and services that people need in order to sustain a humane and
decent life, such as food, shelter, land and access to education, clean water
and work. 36 Economic, social and cultural rights are therefore binding on
states.
Other socio-economic concerns underlying structural injustices
have, however, not yet been well-defined, neither in theory nor practice,
even though they are recognised as key causes of conflict and violence.
Scholars have highlighted a number of issues that are regarded as socioeconomic issues that can be linked to transitional justice, which include
economic crimes, corruption, economic policies, odious debts, structural
violence and human developmental issues. 37 Although the socio-economic
dimensions of violations are gaining recognition and are being addressed
through transitional justice, these continue to be framed around the economic, social and cultural rights, using the ‘rights’ language to frame their
arguments even when these claims do not necessarily fit within the economic, social and cultural rights framework. 38 Schmid and Nolan 39 also
point out the misconception of associating the inclusion of economic, social and cultural rights violations in transitional justice with addressing
structural and systemic issues such as inequalities and exclusions that often constitute root causes of the conflict. They also problematize the ten35
36
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Schmid and Nolan, 2014, p. 364, see above note 33.
Maguchu, 2019, p. 32, see above note 4.
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dency by transitional justice scholars and mechanisms, to relegate economic, social and cultural rights to background issues and magnifying the
civil and political rights violations – within this misconception, economic,
social and cultural rights are not viewed as past violations and therefore
are not afforded special analysis on their own, but rather as secondary or
contextual consequences of civil and political rights violations. 40
The South African TRC is a case in point wherein the experiences
of the majority of South Africans of apartheid and the daily violence of
poverty were viewed as part of the contextual background to the violations of civil and political rights, and not as stand-alone, separate crimes
and violations. 41 Notwithstanding the academic debates, a number of African truth commissions in particular, have shaped the practice of transitional justice by including economic, social and cultural rights violations
as well as broader socio-economic issues in their investigations of what
happened in the past. We thus see truth commissions in Sierra Leone
(2002), Liberia (2006), and Kenya (2008) that were more directly tasked
with addressing social and economic rights abuses in their mandates, reflecting shifting and expanding conventional wisdom about the feasibility
of such endeavours.
The Sierra Leone TRC found that the widespread economic injustices existed before the conflict and were root causes of the conflict. Their
report highlighted patterns of extensive economic crimes and further documented the role of companies that were found to be complicit in committing crimes in the diamond and timber industries, and concluded that “the
central cause of the war was endemic greed, corruption and nepotism that
deprived the nation of its dignity and reduced most people to a state of
poverty”. 42
Liberia’s TRC was mandated to specifically include investigations
on socio-economic crimes. The Commission’s 2009 report highlighted the
following issues as primary root causes of the conflict: poverty, corruption,
limited access to education, economic, social, civil and political inequalities; identity conflict and land tenure and distribution; the lack of reliable
and appropriate mechanisms for the settlement of disputes; as well as the
40
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Ibid., p. 376.
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duality of the Liberian political, social and legal systems which further
polarised and exacerbated the disparities between Liberian peoples, the
indigenous and settler Liberians. 43
Kenya’s Truth, Justice and Reconciliation Commission was tasked
with a mandate to investigate alleged economic injustices following the
2008 post-election violence, particularly the misappropriation of land
since Kenya’s independence. The findings of the Commission included a
volume covering the country’s economic violations and injustices including land misappropriation which implicated some of the members of the
government. 44
The misconceptions highlighted by Schmid and Nolan above of relegating economic, social and cultural rights to the background, as context
and root causes of conflict and authoritarian rule, shed light to some extent, on the disconnect between the deliberate investigations into economic, social and cultural rights violations in the three countries above, and
the failure to take forward and address the economic, social and cultural
rights violations through a follow-up process such as reparations or economic reforms.
Some strides have been made, however, towards concretising the
inclusion of socio-economic rights and socio-economic issues, both as
violations and as root causes of conflict within transitional justice discourse and policy. In March 2010, the United Nations Secretary-General
released a Guidance Note on the United Nations Approach to Transitional
Justice. Its principle 9 calls on the United Nations to “strive to ensure
[that] transitional justice processes and mechanisms take account of the
root causes of conflict and repressive rule, and address violations of all
rights, including economic, social and cultural rights”. And in a 2014 report on Transitional justice and economic, social and cultural rights, the
Office of the High Commissioner for Human Rights acknowledges that
“there has been no widespread move to include root causes and violations
of economic, social and cultural rights in transitional justice processes”. 45
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Liberia TRC Final Report volume 1, see above note 29.
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The report points to the limitations in how transitional justice has been
framed in relation to these rights, challenges the arguments used to counter their inclusion, and suggests ways that they can be incorporated more
effectively in transitional justice processes.
In his maiden report, the UN first Special Rapporteur on Promoting
Truth, Justice, Reparations and Guarantees of Non-recurrence aptly captured the evolving nature of transitional justice over the years, leading to
the current articulation and application that encompasses economic, social
and cultural rights violations:
The measures of truth-seeking, justice initiatives, reparation
and guarantees of non-recurrence emerged first as practices
and experiences in post-authoritarian settings, such as the
Latin American countries of the Southern Cone and, to a
lesser extent, those in Central and Eastern Europe and South
Africa.
More recently, the measures defined under the mandate
have been progressively transferred from their ‘place of
origin’ in post-authoritarian settings, to post-conflict contexts
and even to settings in which conflict is ongoing or to those
in which there has been no transition to speak of. Moreover,
a common feature of these recent transitions is the prominent
role that claims relating to economic rights occupy in these
transitions; claims against corruption and in favour of economic opportunities have been raised to a par in the regions
with claims for the redress of violations of civil and political
rights. 46

The shifting role of the UN in supporting an expanded transitional
justice scope that includes social and economic abuses was evident in its
role in Tunisia. While local political interest in addressing the structural
inequalities and economic abuses by the Ben Ali regime was a driving
force in the transition, the key role of the UN in supporting a truth commission with an expansive mandate to address these abuses would not
have been possible without the evolution of the transitional justice lens. 47
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“Report of the Special Rapporteur on the Promotion of Truth, Justice, Reparation and
Guarantees of Non-Recurrence”, UN Doc. A/HRC/21/46, 9 August 2012.
Another instructive example is Colombia, where the transitional justice framework was
pushed to provide substantive relief for a very large displaced population. The inadequacy
of such relief measures in the context of structural inequalities and systematic dispossession has however been noted. The commitment to more structural reforms that adequately
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Scholars further argue that when transitional justice is viewed as an
“inherently short-term, legalistic and corrective” strategy with a narrow
focus on accountability for gross violations of civil and political rights”, it
runs the risk of becoming far removed from the needs of victims and societies. 48 When viewing transitional justice either from the perspective of
victims of a range of conflicts, or in terms of the role it plays in preventing future conflict, the significance of addressing economic, social and
cultural dimensions of abuses and injustices, both as root causes of the
conflict and as significant violations emanating from the conflict, becomes more apparent. Narrow transitional justice processes risk entrenching impunity and thus the continuity of these dynamics into a post-conflict
society, especially where socio-economic injustice (as highlighted in Tunisia, Liberia and Kenya) is at the centre of abusive state policies and
drive popular resistance to the regime.
Given the highly politicised nature of transitional justice and the
contentiousness of attempts to introduce measures that seek to uncover
past abuses and introduce reforms, socio-economic measures are likely to
receive serious pushback from economic elites who retain power posttransition. Expanding the reach of transitional justice into this arena is
thus where it may face its fiercest resistance. Such an ambitious transformation agenda may create pushback that also puts other components at
risk.
2.5.2. Temporal Frame Covered by Transitional Justice
The temporal frame of transitional justice has also shifted significantly
over the last two decades. While the criminal justice focus of much of
conventional transitional justice limits its scope to more recent cases (that
is, cases where perpetrators are still alive, where the temporal reach of the
law can still apply, and where forensic evidence may still be obtained),
more expansive forms of transitional justice have discarded these limitations to take on more historical patterns of abuse. This has been particularly prominent within colonial settler societies such as Canada, Australia
and New Zealand. This historical mandate has similarly been tackled in
African transitional justice processes such as in Mauritius, where the leg-
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address historical patterns of dispossession remains a concern. See Julia Zulvar, “Feasible
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victims?”, Justiceinfo.net, 12 June 2018 (available on its web site).
Waldorf, 2012, see above note 10; Szoke-Burke, 2015, pp. 465 and 469, see above note 10.

Publication Series No. 40 (2020) – page 58

2. Transitional Justice for Colonial Era Abuses and Legacies:
African versus European Policy Priorities

acy of slavery and indentured labour was a key focus of its truth commission (2009). 49
Other commissions have also taken an increased interest in the colonial roots of many of the abusive institutions, legislation, economic systems, and ongoing trade dependencies as key to understanding the root
causes of the conflict and abuses. Many truth commissions, even when
they do not seek to document colonial era violations, do scrutinise this
period to understand the foundations of present problems.
The Tunisian truth commission is perhaps the most prominent (albeit not the most ambitious) example of this expanded temporal frame. Its
mandate includes the period leading up to independence as this was a critical time in the evolution of the tensions between the key parties to the
conflict, and one in which the colonial power had a direct hand. 50
2.5.3. Geographic Reach of Transitional Justice
The geographic scope of transitional justice has also substantially grown
over the last two decades. While national boundaries provide seemingly
rational boundaries for the powers of investigations, judicial action, and
institutional reforms, these objections have become increasingly spurious.
Even though the last 30 years have seen mainly conflicts within rather than between countries, the meaning of national boundaries have become less significant. Those responsible for abuses have commonly
crossed borders with ease (to commit violations or escape justice), victims
commonly flee across national borders to seek refuge from conflict, international actors (governments and corporations) have commonly been implicated in supporting local perpetrators, and international actors have
shown an increased willingness to support justice initiatives outside their
borders. Universal jurisdiction has also become a reality even if in a very
selective manner.
One thus looks back with some surprise at the anachronistic South
African TRC which had almost no regional mandate and very limited attempts to engage with violations outside its national borders despite the
very violent and abusive role of the Apartheid State in waging war on its
neighbours and their citizens.
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Rosabelle Boswell, “Can Justice be Achieved for Slave Descendants in Mauritius?”, in
International Journal of Law, Crime and Justice, 2014, vol. 42, no. 2.
Chomiak, 2017, see above note 27.
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Transitional justice in other countries took such geographic limitations much less seriously. Conflicts with a strong regional dimension (for
example, Sierra Leone) and countries with a large refugee diaspora (such
as Liberia) developed approaches to overcome this challenge.
The issue of international corporate perpetrators has also increasingly fallen within the scope of transitional justice. The South African
truth commission provided the initial foundation for a subsequent claim
lodged in the United States court system against international corporations
that provided support to the apartheid military and police. 51 The idea of
holding corporations accountable for their support to oppressive regimes
has increasingly been incorporated into transitional justice policies.
Tunisia again demonstrates how this expanded geographic reach
can result in a truth commission that calls for reparations from colonial
powers, and international agencies that had collaborated with oppressive
regimes. 52
It is however often civil society rather than the state that pursues
such legal claims, particularly when this raises difficult political questions
between African countries and key donors or trade partners. In Kenya, for
example, it was civil society that supported victims who claimed reparations from the British government for torture during the Mau-Mau revolt. 53
2.6. Political Shifts in the Scope of Transitional Justice
Alongside shifts in norms and discourses of transitional justice, there have
also been changes in the patterns of political engagement in national level
transitional justice debates. Transitional justice is a highly contested process where different parties seek to ‘win the peace’ by framing transitional
justice processes in a way that confirms their narrative of the conflict and
their vision of a future social order and national identity. Transitional justice is a very malleable process that has been used by authoritarian states
to consolidate their authority through marginalising opponents and creating an official truth, pursuing selective justice processes, and implement51
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ing reparations in a way that rewards allies or buys compliance. While
international norms (and intervention by regional and international actors)
provide some limits on how much this process can be manipulated, the
reach of transitional justice ultimately depends more on how far local political actors are willing and able to push this agenda.
The degree of accountability of recent human rights perpetrators in
transitional justice processes is largely dependent on the power of these
perpetrators in the new political dispensation. Similarly, the degree of accountability for colonial era abuses is dependent on the power relations
between those actors who seek to expose and those who seek to marginalise these concerns. While the positions of political actors regarding accountability for recent human rights abuses are usually fairly apparent, the
standpoint of different actors regarding colonial era abuses is much less
clear.
National political shifts that characterise recent transitional justice
processes have not seen radical transformations of governance and economic systems as was the case during the Cold War. Many peace agreements have served to reform governments and have not seen radical
changes in constitutions or radical breaks with fundamental ideologies of
past rule. Where new political actors do not want to challenge existing
property systems (for example, colonial era land regimes) and economic
relations (such as colonial era trade dependencies) they do not see any
need in addressing these through transitional justice. Where these legacies
are, however, questioned by political actors in the emergent political space,
the boundaries of transitional justice have become more contested.
Recent political transitions illustrate this complex transitional justice politics regarding colonial culpability and how it has intersected with
a shift in norms and approach by international actors. The case of Tunisia
illustrates the role of workers and youth in the revolution and the prioritisation of their concerns in the transitional justice process. The brief rule
by Islamist party also provided a window for addressing colonial accountability for establishing an oppressive hegemonic state. The transition was
ignited by desperation regarding poverty and inequality, and anger about
the economic exclusion, and repression of workers. The politics of transition justice are also demonstrated by the reversal of some of these
achievements when elements of the previous regime regained political
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control and then limited the more ambitious aspects of the transitional justice programme. 54
The Tunisia case illustrates the increased politicisation of transitional justice, which has challenged the technocratic approach that simply
viewed it as a set of tools that could be applied irrespective of context.
The inherent politics of transitional justice has increasingly become apparent.
The emergence of the principle of inclusion in transitional justice
processes has also opened the door to a wider set of stakeholders who
have seen value in transitional justice for addressing a broader set of
rights. Gender justice advocates, landless people, refugees, trade unions,
and others who previously viewed transitional justice as a narrow elite
concern, have become interested in its potential for more radical uses.
Some of these agendas incorporate in their approach the need to engage
with the colonial era or challenge the inheritance from this era. The colonial erasure of gender and sexual identity and institutions that supported
greater gender equality provide one illustration of how this expanded transitional justice framework may also open new avenues for transformative
change. 55
Where political actors question the ultimate goals assumed by technocrats of the transitional justice industry (for example, liberal democracy
and international economic integration) or the tools for building a peaceful society (for example, rule of law and state-centric authority), the contours of the policy debate have become much more fluid and open ended.
The colonial legacy is one that contains numerous complex strands,
and political actors choose which aspects of this legacy to challenge while
simultaneously seeking to preserve other elements. In one country, for
example, the colonial allocation of land rights might be challenged by the
governing party, while at the same time it seeks to retain colonial era borders or norms regarding gender relations or security regulations. The colonial legacy is thus a very mixed bag that is not preserved or discarded
by different actors, but are selectively challenged and upheld as sacred (or
even re-appropriated as ‘traditional’).
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The focus on colonial legacies can be used as a smokescreen for
trying to distract from more recent patterns of abuses or for seeking to
distribute blame for ongoing suffering (‘we are all to blame so nobody
should be held accountable’). Zimbabwe provides a very strong illustration of this competition over the narrative of which colonial legacies
should be removed, which past violations should be prioritised, who
should be viewed as a victim and which perpetrators should be held responsible. 56 On the one hand, the state seeks to focus attention on the legacy of colonial era land expropriation and allocation and its continuing
impact on poverty and inequality, while on the other hand, local human
rights NGOs seek to draw attention to colonial era repressive laws and
ongoing violations committed by the state against activists and political
opponents. Both sides accuse the other of seeking to distract from (or
even cover up abuses) committed in the past by prioritising particular
concerns.
2.7. African versus European Frameworks for Transitional Justice
Both the political agendas and normative frameworks for engaging with
colonial era abuses and legacies shape how the regional bodies in Africa
(where these policies are implemented) and the European Union (who
mainly fund these processes) seek to lay out the meaning of transitional
justice. Understanding how they respectively seek to consolidate and
shape the shifts in norms and political discourse at the regional level is
very revealing.
Transitional justice has been viewed by many civil society and state
actors on the African continent as a code word for regime change. For
them, the concept was created by particular international actors as a cynical tool that can be used to disguise their attempts to promote a particular
global agenda which ensures the compliance of South-based political
elites. Rather than a clear set of principles that can be universally supported and impartially applied, it is viewed as an instrument with built-in biases regarding what it can be used for and who can use it.
While sharing the concern regarding the way transitional justice
processes have been manipulated and used in targeted ways, African human rights activists were concerned that the baby would be thrown out
56
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with the bath water. There was thus a concerted initiative by African civil
society organisations to use the concept and discourse of transitional justice in a way that made it more palatable and relevant to various African
contexts.
Human rights advocates in civil society collaborated with the African Union over period of almost 10 years to develop a more integrated
framework for transitional justice on the African continent, one that would
incorporate national, regional and international conceptions and priorities
for justice. In February 2019, the African Union (‘AU’) adopted a Transitional Justice Policy (‘AUTJP’) 57 which encourages that implementation
of a range of transitional justice measures to deal with legacies of violent
conflicts and systemic or gross violations of human and peoples’ rights.
While it does not directly suggest that these mechanisms engage with the
crimes committed by colonial powers during that the periods of colonialization, it makes reference to transitional justice as a process that can assist
societies “to come to terms with the traumas of slavery, colonialism,
apartheid, systematic repression and civil wars”. 58 It also calls on such
processes to address the root causes of conflict, which has been interpreted by truth commissions to include colonial legacies. The recently
launched African Commission for Human and People’s Rights Study on
Transitional Justice also specifically highlights that the “causes of these
conflicts could often be traced back to the structural violence of the colonial period”. 59
In his preface to the AUTJP, the Commissioner for Political Affairs
at the African Union Commission puts the colonial legacy in the forefront
of his comments: “The history of Africa is characterized by different political upheavals, struggles for liberation and socio-economic transformations. These political struggles and transformations include, for instance, the fight against colonialism”. 60
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The European Union’s Policy Framework on Support to Transitional Justice (adopted in 2015) contains no mention of colonial era abuses or
legacies, but it suggests that transitional justice processes should “aim to
transform the society by identifying and dealing with root causes of conflict and violence that may reside in discrimination, marginalisation or
violation of social, economic and cultural rights”. 61
Most revealing though in the EU’s framework is that it is presented
as guidelines for transitional justice in other countries. It is seemingly
blind to the fact that its own members are implicated in past abuses and
would need to account for and redress these abuses. Transitional justice is
framed as something required in far removed, ‘less civilised’ societies,
and the EU’s role is simply to support countries to address these problems.
While containing many similar elements and principles, the two
policy frameworks present quite contrasting conceptions of the reach and
scope of transitional justice. The AUTJP places much greater emphasis on
the need to address socio-economic rights abuses, structural injustices and
redistributive justice challenges. While the EU policy sticks with the
United Nations’ generic definition of transitional justice, the AU presents
a definition that directly frames the goals of transitional justice as including overcoming past inequalities and creating conditions for socioeconomic transformation. 62
The AUTJP also presents “redistributive (socio-economic) justice”
as one of its key indicative elements of transitional justice which it suggests entails “measures designed to rectify structural inequalities, marginalization and exclusion for achieving social justice and equitable and inclusive development”. 63
The EU framework takes a more circumspect approach to addressing economic injustices and structural causes of violence. It frames transitional justice as part of an integrated approach involving, “the links between rule of law, peacebuilding, development and transitional justice. […]
The EU therefore supports transitional justice processes that are forwardlooking, with the aim to transform the society by identifying and dealing
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with root causes of conflict and violence that may reside in discrimination,
marginalisation or violation of social, economic and cultural rights”. 64
The frameworks both contain the conventional mainstream elements of transitional justice. The EU however does not venture much beyond these limits, while the AU adopts a more expansive vision for what
justice means in transitional contexts on the African continent.
In practice, EU funding and expertise have also tended towards advising that states focus on more narrow mandates (civil and political
rights) and more recent periods of conflict. Where there have been initiatives to engage with colonial era abuses (for example, Kenya and Namibia)
these have been treated as falling outside the EU’s transitional justice engagement framework. Even the recently adopted German strategy to support transitional justice makes no mention of its responsibility for genocide in Namibia or other colonial legacies. 65
These policy frameworks intersect at the national level where the
AU and EU both seek to shape local transitional justice policies, legislation and mechanisms. Both the AU and EU provide advice and expert input for countries engaged in developing transitional justice policies. Even
the AU expert support is largely, in turn, dependent on EU funding to African NGOs. Some countries that are directly dependent on external funding to support their transitional justice processes may well think twice
about including the colonial abuses and legacies as a key focus for such
processes.
2.8. Conclusion
Transitional justice has expanded significantly, both as a field of practice
and as a field of academic research. The boundaries have been pushed
beyond its focus on conventional comfort zone of civil and political rights
in post-autocratic states, to encompassing various forms of injustice including socio-economic justice, and to finding resonance with applications to pre-transition periods where conflict is ongoing, in contexts where
there is limited democratic reform and even in democratic states where
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there is peace and political stability. Moreover, it has grown in terms of its
remit to encompass all forms of injustices and socio-economic rights.
However, transitional justice remains a contested set of discourses, policies and norms, which has evolved both in relation to the contexts where
it is applied and the actors who seek to shape social order and political
identity in these societies. Some of these shifts, such as the range of abuses covered and it’s temporal and geographic scope, make it more amenable to also addressing colonial era abuses and legacies.
The need to address colonial abuses and colonial legacies has been
placed on the transitional justice agenda by civil society and post-colonial
states. The legal norms and intervention tools have also gradually shifted
to become more responsive to this glaring omission in the field. The politics of how this plays out in various countries is, however, dependent on
the national and international dynamics of particular transitions. These
politics present a range of different scenarios that reflect the complex way
that colonial legacies remain entrenched in post-colonial societies.
Regional bodies have recognised the role they can play in consolidating and shifting norms and reframing the global discourse that provide
the ‘common sense’ of how these historical legacies are addressed. These
contrasting policy frameworks however demonstrate that there is still a
deep divide between former colonies and former colonial powers in how
they approach this challenge.
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