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Transitional Justice and Human Rights 

Hugo van der Merwe and Jasmina Brankovic 

Introduction 

Transitional justice as a field of study and practice emerged from human rights activists’ 

engagement with the set of problems and challenges particular to political transitions. 

It remains a field that is largely shaped by the legal framework of human rights and by 

human rights approaches, although it has also expanded beyond human rights and 

critiqued it in relation to its ability to address the key challenges presented by political 

transitions. Nonetheless, transitional justice and human rights have historically drawn 

on and informed each other, both conceptually and for legitimization. In addition, 

many, if not most, transitional justice practitioners consider themselves human rights 

activists, for promoting human rights is usually seen as a central component of 

transitional justice (Brankovic, 2010).1 

As defined by the United Nations, transitional justice is ‘the full range of processes 

and mechanisms associated with a society’s attempt to come to terms with a legacy of 

large-scale past abuses, in order to ensure accountability, serve justice and achieve 

reconciliation’ (United Nations, 2004: 8). This definition demonstrates the broad scope 

of the field as well as its close ties with human rights agendas. Transitional justice actors 

have sought to define the challenges for addressing past human rights violations in 

transitional contexts, providing a testing ground for how human rights can be best 
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pursued when faced with practical obstacles in very different country contexts and 

when competing with other broad political and social goals, such as creating 

democracy, peace and stability. In doing so, they have drawn on international and 

regional human rights instruments, particularly those that promote civil and political 

rights, while also contributing to the development of the international human rights 

framework in terms of the expansion of the rights to truth and reparation,2 as well as 

promoting debate on how to uphold economic, social and cultural rights. In exploring 

how human rights can be integrated into ever-broadening transitional justice aims as a 

complementary set of insights and tools, transitional justice actors have challenged the 

universalist claims of human rights and questioned the efficacy of certain human rights 

strategies. 

By presenting a brief, political history of transitional justice, its main debates and 

recent developments, this chapter shows the ways in which transitional justice is caught 

between international human rights’ normative claims and local norms and constraints 

regarding delivering justice. Transitional justice, when defined as a set of international 

tools, has been heavily criticized for ignoring local priorities and realities. Conversely, 

when transitional justice interventions have been developed as a localized response, 

they have been critiqued for being manipulated by local vested interests and 

insufficiently guided by human rights norms. Related debates over whose interests the 

field serves have led to questions regarding whether transitional justice should have a 

more transformational agenda, particularly by addressing the socioeconomic aims of 

repression and the roots of conflict, entrenched gender inequalities, as well as state–

society relations. 
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Transitional justice is ultimately a field that has been shaped by the contexts in which 

it has been applied. While initially coined as a term with specific application to 

democratization in Latin America, its scope of application has rapidly expanded to 

encompass new transitions, most notably from armed conflicts towards peace and, more 

recently, situations where political transitions have not occurred. Consequently, its 

meaning, regarding which transitions it applies to and what kind of justice is appropriate 

for such transitions, is deeply contested. 

Emergence of a New Field 

Transitional justice became a recognized field remarkably quickly, achieving 

widespread legitimacy and worldwide utilization within the last two decades. The roots 

of transitional justice have been traced as far back as the prosecutions and offers of 

redress that attended challenges to Athenian democracy two thousand years ago, 

reflecting cycles of ‘trials, purges, and reparations’ after transitions to new political 

regimes worldwide through to the present day (Elster, 2004: 1). Transitional justice as 

a discrete field of practice and scholarship, however, is more commonly thought to have 

emerged through human rights activists’ responses to the transitions from 

authoritarianism to democracy that occurred in Central and South America in the 1980s 

and in Eastern Europe in the early 1990s. These responses were informed and inspired 

by similar controversies over the trials and vetting measures introduced as part of the 

transitions from authoritarian regimes in Greece in 1974 and Portugal in 1975. The 

development of international mechanisms, namely the International Criminal Tribunal 

for the former Yugoslavia (ICTY) in 1993 and the International Criminal Tribunal for 

Rwanda (ICTR) in 1994, consolidated certain transitional justice principles in the realm 

of international law. By 1995, the term ‘transitional justice’ had become firmly 

established in policy and scholarly circles.3 
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A key reference point for the emergence of transitional justice was the rise of 

international law after the Second World War, particularly international human rights 

law and international humanitarian law, with their emphasis on the responsibility of the 

international community to address individual accountability for international crimes, 

as embodied by the Nuremberg Trials.4 Further developments in international law have 

been a critical impetus for the globalized development of transitional justice. These 

developments have focused largely on promoting judicial accountability for widespread 

and systematic violations of civil and political rights linked to bodily integrity, such as 

the right to life, the prohibition of torture and the right to liberty and security of person.  

This focus has been justified by the argument that violations of bodily integrity and 

their perpetrators are easier to identify, more justiciable than other violations and 

therefore simpler to remedy (Arbour, 2007). Significant developments in this area 

include the United Nations’ establishment of the ICTY and ICTR in the early 1990s. 

These ad hoc tribunals paved the way for the United Nations’ adoption of the Rome 

Statute in 1998, which provided the basis for the 2002 creation of the International 

Criminal Court – the first permanent court mandated with prosecuting ‘perpetrators of 

the most serious crimes of concern to the international community’, namely individuals 

found to be most responsible for ordering or committing gross violations of civil and 

political rights (International Criminal Court, 2010). 

Despite its roots in international law, the field, since its beginnings in the 1980s, has 

looked beyond legal frameworks and included elements and actors from a variety of 

disciplines, including, among others, psychology, political science, gender studies, the 

arts and forensics. While this broader approach was born of an early recognition that 

transitions occur in countries with significantly varied historical and political contexts 

and thus require multifaceted, context-specific measures (Arthur, 2009; Orentlicher, 
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2007), it also demonstrates that transitional justice as a field has developed out of dual 

agendas: to promote accountability and redress on the one hand, and to facilitate 

democratization and nation building on the other (Teitel, 2003).5 These aims emerged 

against the background of global political developments, particularly the end of the 

Cold War and the emergence of an international human rights movement seeking to 

promote human rights accountability in authoritarian contexts. The breakdown of the 

Soviet Union, the attendant decline of the global Left and its focus on class struggle 

and the post-Cold War ascendancy of political, and economic, liberalism with its focus 

on the individual are thus critical factors in understanding the timing of this new human 

rights focus (Arthur, 2009; Laplante, 2008). 

In this context, attempts to reconcile calls for individual judicial accountability with 

the goal of creating stable liberal democratic regimes have led to increasing use of non-

judicial and quasi-judicial measures for addressing transitions, namely truth 

commissions, material and symbolic reparations for victims, including 

memorialization, and institutional reforms and vetting. The growing popularity of these 

measures drove developments in international human rights law in the 1990s and 2000s, 

particularly the expansion of the right to the truth from its narrow conception in the 

Geneva Conventions into a right supported by a number of international and regional 

instruments (Office of the High Commissioner for Human Rights, 2006),6 as well as 

the United Nations’ adoption of guiding principles on the right to remedy and reparation 

(van Boven, 2010).7 The appointment of a United Nations Special Rapporteur on the 

promotion of truth, justice, reparation and guarantees of non-recurrence in 2012 further 

confirmed these elements of transitional justice as priority concerns for the international 

community. Transitional justice practice in local contexts therefore began to drive the 

expansion of the international human rights regime while also continuing to draw on it. 
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The field of transitional justice has also seen a rapidly expanding interest in 

‘indigenous’ or local traditional mechanisms, either as alternatives or as 

complementary interventions. Covering a wide range of practices, some specifically 

justice oriented (such as Gacaca in Rwanda) and others more focused on reintegration 

(such as Mato Oput in northern Uganda), these mechanisms represent an assertion of 

local values, or at least local ownership of violations. While the majority of transitional 

justice measures are nationally driven, these processes are undertaken within 

communities and often have a peacebuilding, dialogic aspect to them. The status and 

efficacy of these processes are broadly contested, both in their local context and in 

international transitional justice debates (Huyse and Salter, 2008). 

Transitional Justice as an Established Field: Practice and 

Critique 

With the start of the twenty-first century, the focus of transitional justice shifted from 

countries transitioning from authoritarianism to countries emerging from civil wars, 

with policy makers seeking to apply the field’s lessons and instruments to addressing 

the increasing number of internal armed conflicts worldwide. These politically tenuous 

contexts, at high risk for conflict recurrence, have underlined the potential tension 

between transitional justice’s dual agendas of human rights accountability and 

establishing stable democracies. This tension has been manifested in perhaps the field’s 

main debate to date: whether transitional justice actors’ priority should be pursuing 

perpetrator accountability or allowing some degree of impunity in order to build peace 

(Mallinder, 2007; Sriram and Pillay, 2011). While prosecution advocates argue that 

impunity through de jure or de facto amnesties undermines human rights standards and 

lays the foundation for future abuses, opponents note that the threat of prosecutions 

perpetuates conflict by dissuading parties from agreeing to a political settlement. 
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Opponents also note that forms of accountability beyond prosecutions are possible – 

such as the naming of perpetrators in truth commission reports or their being held 

responsible to their communities through indigenous justice mechanisms – and that 

prosecutions can be pursued at a later stage, once peace and stability under a new regime 

have been established.8 This debate reflects a larger one concerning the tension between 

the need to uphold principles presented as universal – specifically those of human rights 

– and the need to respond to the specificities and political realities of a given 

(post)conflict context, which calls for a more pragmatic approach that may be more 

responsive to meeting the needs of, and repairing, the affected society. 

A central site of contestation within transitional justice, then, particularly since its 

widespread acceptance as an established field and a feature of most post-conflict 

situations, has been the respective value and potential compatibility of international and 

local approaches to justice (Theidon, 2009). In part, it is based on a parallel tension 

between retributive justice, which prioritizes the punishment of perpetrators of gross 

human rights violations and stresses the fight against impunity, and restorative justice, 

which aims to address the needs of victims, perpetrators and broader communities with 

the aim of repairing harms done. The retributive justice model relies largely on 

prosecutions in international, hybrid and domestic courts and is therefore generally 

associated with international norms, while restorative justice relies more on the concept 

of ‘healing’ individuals, communities and nations by generating a new, more truthful 

historical record that is difficult for opposing parties to deny, promoting reconciliation 

through dialogue, providing redress in the form of acknowledgement and compensation 

and employing indigenous justice mechanisms, all with a focus on local needs and 

approaches (Tutu, 2000; Villa-Vicencio and Verwoerd, 2000).9 
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This apparent dyad of international/retributive justice and local/restorative justice 

has at times been framed as a cultural conflict between Western and non-Western 

concepts, particularly in Africa, where the majority of the transitional justice 

interventions of the past 15 years have occurred (An-Na’im and Deng, 1990; Okello et 

al., 2012). While the distinction is often false (for example, many indigenous justice 

processes have a strong retributive element), the tensions between these poles reflect a 

concern on the part of locally based human rights advocates about international agendas 

that appear to limit the scope for local solutions. From this perspective, ‘the local is 

[viewed as] the realm of solution, the global the realm of imposition and domination’ 

(Theidon, 2009: 296), with local transitional justice actors versed in the dynamics of 

their contexts struggling against the one-size-fits-all, prosecution-oriented methods of 

influential and well-funded international experts and policy makers pursuing an 

externally imposed agenda, at times labelled as a new form of colonialism (Hinton, 

2010; Mamdani, 2009; Okello, 2010). 

At the same time, it has been noted that local actors have participated in building 

and adopting international justice standards, both in terms of states signing onto 

international treaties and inviting international courts to investigate human rights 

violations on their territory, and in terms of local practitioners adopting the language of 

human rights and advocating for transitional justice mechanisms developed 

internationally as appropriate for their countries (Brankovic, 2010; Oduro, 2012; Okello 

et al., 2012). Among transitional justice practitioners, the struggle between international 

and local is sometimes described as one between legal experts and actors from other 

disciplines, regardless of location. Despite various assertions regarding the legitimacy 

of international and local approaches, the need for diverse, integrated and context-

specific justice measures in facilitating transitions and addressing legacies of human 



 9

rights abuses has been an accepted principle of discussions on transitional justice since 

the 1980s (United Nations, 2010). Transitional justice actors, particularly in practice, 

however, have often relied on the fairly formulaic application of a set of ‘tried-and-

tested’ mechanisms to each new context, namely a truth commission, material and 

symbolic reparations, some mix of amnesty and prosecutions, vetting and institutional 

reforms. 

Over the past 10 years, transitional justice approaches have increasingly been used 

in contexts where regime change has not occurred, either to address localized conflicts 

within a country,10 or through piecemeal application of transitional justice mechanisms 

to historical injustices that continue to plague established democracies.11 This has been 

described as the ‘normalization of transitional justice’, with measures once used to 

address ‘extraordinary post-conflict conditions’ becoming ‘a reflection of ordinary 

times’ (Teitel, 2003: 90).12 

Whose Justice? The Politics of Transitional Justice 

The field’s development since the 1980s has highlighted the contextualized meaning of 

the term ‘transitional justice’, where human rights accountability is seen as a goal that 

either is pursued as part of a broader transformative agenda or needs to be balanced 

with other priorities within the transitional environment. While transitional justice has 

sometimes been reduced to a set of tools, its evolution points to its political character, 

which has been shaped by the contested definition of ‘transition’,13 with transitional 

justice serving a range of contested functions and interests at the individual, 

community, national, regional and international levels. 

Different political actors have sought to claim the transitional space as one that 

provides unique opportunities for securing key shifts in addressing their agendas. 
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Human rights advocates were at the forefront of these policy debates, seeking to 

promote transitional justice as an opportunity to (re)establish the rule of law, build a 

human rights culture and strengthen human rights institutions (Orentlicher, 2007). At 

the same time, other actors have claimed this space as an opportunity to foster 

reconciliation, build democracy, address social injustices or promote other 

transformative agendas. These goals have been seen by some as complementary to 

human rights, but by others as competing or even irreconcilable goals in certain 

contexts. 

While some scholars refer to a ‘transitional justice movement’ (Laplante and 

Theidon, 2007; McEvoy, 2007) or to a field that consists of ‘an international web of 

individuals and institutions whose internal coherence is held together by common 

concepts, practical aims, and distinctive claims for legitimacy’ (Arthur, 2009: 324), it 

is increasingly difficult to identify what these unifying elements are as the field 

continues to evolve and expand. Given the breadth of the goals now proclaimed for 

transitional justice – restoring dignity to victims, creating a collective memory, building 

a democratic order, protecting human rights, punishing perpetrators, legitimizing a new 

regime, promoting reconciliation, educating the public about the past, deterring future 

violations, to mention a few – practitioners, activists, scholars and consultants do not 

necessarily agree on priorities or appropriate interventions. This lack of consensus has 

prompted some to label transitional justice as a cloak that overstates the coherence 

among the varied practices and obscures the different political and moral implications 

of these practices (Bell, 2009). 

Tensions have emerged around how the field is defined or who may legitimately 

claim to speak on behalf of human rights victims in transitional contexts (Robins, 2011). 
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Deep scepticism about the agenda of the ‘transitional justice industry’ (Kagoro, 2012; 

Theidon, 2009) or of ‘transitional justice entrepreneurs’ (Madlingozi, 2010; Subotić, 

2009) is understandable in a field that has mushroomed into an internationally 

recognized area of scholarly study, donor funding and consultancy specialization. The 

field is one that espouses idealistic goals, while in practice requiring painful 

compromises and very little real justice for most victims, despite claims of such 

processes being victim-centred (Chapman and van der Merwe, 2008; Robins, 2011). 

Transitional justice has even been welcomed by established elites as it may be 

managed in such a way as to provide a dignified retreat or a consolidation of economic 

interests under the guise of political reform or regime change (Abou-El-Fadl, 2012). At 

the other extreme are those who see transitional justice as holding a more revolutionary 

potential, as a space to expose deep historical systems of oppression and exploitation. 

Some argue that there is a role for transitional justice processes in challenging the 

predominant economic model and contributing to a ‘radical shift in national socio-

economic policies’ (Laplante, 2008: 355). 

Questions about whether transitional justice processes have in fact delivered on their 

promises, including strengthening human rights, have prompted extensive empirical 

research to assess their impact. Multi-country comparative studies have reached 

contradictory conclusions, and some have found that transitional justice processes work 

only when used in combination, with prosecutions affecting little if used on their own 

and truth commissions actually undermining human rights if established in isolation 

(Duggan, 2010; Olson et al., 2010). Perhaps more importantly, some single-country 

case studies have found weak support for the impact of exposure of past abuses on 

support for a human rights culture (Gibson, 2004). 
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Transformation or Reform? New Directions in Transitional 

Justice 

More recently, transitional justice actors have sought to look at transitions more 

critically, not as brief moments of opportunity for introducing prosecutions or other 

short-term interventions, but as starting points for longer-term transformations of 

society. Drawing on peacebuilding and social justice perspectives, these approaches to 

transitional justice focus on the significance of transitions as opportunities to engage 

with the underlying causes of armed conflicts. Transformative approaches to 

transitional justice contextualize political transitions within a broader social change 

process, where the transition has the potential for shifting trajectories of change. Key 

elements of broader social change that have been particularly highlighted are economic 

inequality, gender justice and active citizenship. 

Economic inequality has been a key concern among scholars and practitioners who 

raise questions about the feasibility of any transitional justice process to prevent 

violence when the root causes of this violence have not been addressed, arguing that 

transitional justice has ‘historically excluded issues of economic inequality, structural 

violence, redistribution and development’ (Miller, 2008: 266). As part of this broadened 

agenda, some scholars and policy makers have called for the expansion of the scope of 

transitional justice to include examination of violations of economic, social and cultural 

rights that are a root cause of violence (Arbour, 2007; Laplante, 2008). Former United 

Nations High Commissioner for Human Rights Louise Arbour has argued that 

transitional justice 

must reach to, but also beyond the crimes and abuses committed during the 

conflict which led to the transition, into the human rights violations that pre-

existed the conflict and caused, or contributed to it. When making that search, 
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it is likely that one would expose a great number of violations of economic, 

social and cultural rights and discriminatory practices. 

(Arbour, 2006: 2) 

This has been echoed by her successor, Navanethem Pillay, who highlights the need for 

transitional justice to address violations of social and economic rights, as these 

violations are often ‘at the very roots of violent strife’ (Office of the High 

Commissioner for Human Rights, 2009). 

Some scholars and practitioners have suggested that transitional justice, in addition 

to foregrounding these rights, should promote a transformative economic agenda that 

challenges the liberal political and economic agendas that underpin the field, as 

discussed above (Kagoro, 2012). They have noted, referring to the South African 

context, for example, that orthodox free market reforms ‘made victims of apartheid into 

victims of neoliberalism’ (Laplante, 2008: 338) and that ‘the transitional justice tool-

kit does little to challenge … the impacts of neo-liberal economics’ (Gready, 2011: 8). 

While discussions on economic inequality have attracted much attention in the field, to 

date the socioeconomic roots of conflict have hardly been addressed in transitional 

justice mechanisms, except for receiving acknowledgement and being the subject of 

limited recommendations in the final reports of a handful of truth commissions, 

including those in Peru, Guatemala and Kenya (Arbour, 2007). 

Gender dynamics in transitional justice, which previously were largely marginalized 

as just one component of abuses, such as sexual violations, have become a central 

concern for a feminist agenda for social change. Transitions present opportunities for 

promoting (and dangers to) gender equality or addressing gendered identities – of both 

women and men – that are central in shaping conflict dynamics. It is thus argued not 



 14

only that transitional justice mechanisms should be gender sensitive in the composition 

of their staff and the scope of violations they address, but also that the transitional 

justice agenda should include an examination of gender inequalities and gendered 

identities that shape social behaviour and cause conflict (Valji, 2009). Discussions on 

gender equality have been linked to those on economic equality, with transitional justice 

actors advocating for the field to address ‘the structural harms of discrimination, 

inequality and violence that characterize many women’s lives’ in peacetime and only 

become worse in conflict situations (Ní Aoláin, 2012: 227). These interlinked issues, 

and transitional actors’ increasing interest in addressing them, echo a similar shift in 

human rights practice, which in recent years has expanded into fields such as 

development and public health. 

Finally, the relationship between the state and its citizens has been critically 

reviewed in transitional justice scholarship and practice. Questioning approaches that 

focus only on changing the state through various reforms, transitional justice scholars 

and practitioners have given increasing attention to addressing state–society relations 

and the potential role of transitional justice in introducing new forms of citizen 

participation and governance. By building active citizenship, or the social capacity to 

hold the state to account and engage in democratic processes beyond simply electing 

representatives, they argue, the field can build social cohesion and civic trust that is far 

more resilient in preventing future conflict (Schindel, 2012). 

Conclusion: Human Rights in Transitional Contexts 

This chapter shows that transitional justice has drawn heavily on human rights concepts 

and principles. The legal and moral framework of individual accountability and the 

focus on securing individual rights have been key foundations for the development of 
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the transitional justice field. Human rights advocacy and litigation (drawing on 

international law and utilizing legal mechanisms) have also been key tools for 

transitional justice practitioners, even when these have been instrumentally used for 

pursuing broader social change and consolidating new trajectories of transformation. 

Both the theory and practice of human rights are thus infused in the various transitional 

justice processes that have unfolded around the world. 

Transitional justice has contributed to the expansion of international and regional 

human rights regimes, while at the same time critiquing the universalist claims and 

absolutist application of human rights in transitional contexts, with their specific and 

diverse conditions, political sensitivities and local expectations regarding justice. This 

critique has been part of a larger debate on the value and complementarity of 

international and local approaches to justice, which are often linked to the misleading 

dyad of retributive and restorative justice. This debate has been manifested in practice 

in the tension over whether transitional justice actors should prioritize the judicial 

accountability of perpetrators of human rights violations or defer accountability until a 

political settlement and peace are achieved. It also highlights potential issues in the dual 

agendas that gave rise to transitional justice as a field in the late 1980s, namely 

promoting legal accountability and redress while also facilitating democratization and 

nation building. 

As a discrete field, transitional justice acquired global legitimacy and became a 

common feature of (post)conflict contexts within just two decades. Its scholars and 

practitioners also developed strong critiques of its agendas, its foundational concepts 

and the workings of its mechanisms remarkably quickly (Bell, 2009). For such a 

comparatively new field, transitional justice is racked with contestations over its 



 16

meaning, application and, particularly, whose interests it serves. The field continues to 

evolve and expand, with recent debates emerging over whether transitional justice 

should be limited to the establishment of the widely accepted set of short-term 

mechanisms – prosecutions, truth commissions, reparations, local justice measures and 

institutional reforms and vetting, perceived as specific and achievable goals – or 

whether it should have a longer-term, transformative agenda, addressing the 

socioeconomic inequalities, gender dynamics and state–society tensions that give rise 

to conflict and stand as obstacles to sustainable peace. The key challenge for the field 

of transitional justice remains whether it can deepen our insight into how societies 

plagued by a legacy of conflict can build local, national and international governance 

institutions that address the causes of these conflicts while also promoting respect for 

human rights. In some ways, these developments have mirrored similar expansions in 

human rights and demonstrate the interwoven quality as well as the self-reflexivity, 

fluidity and potential for dynamism in the two fields. 
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1 In a 2010 workshop on African civil society and transitional justice, ‘participants spoke about 

being identified as transitional justice practitioners, as opposed to human rights researchers and 

activists, for example, and not recalling exactly when and how this shift occurred  . . .  Most 

participants have been members of civil society for years, advocating for peace and human 

rights protection at the domestic and international levels’ (Brankovic, 2010: 4). 

2 These are often referred to as ‘emerging principles’ because ‘they are not found in the letter 

of law in international human rights instruments but rather in authoritative interpretations of 

otherwise binding norms’, at least to human rights crimes of a particularly severe nature, such 

as crimes against humanity (Mendez, 2006: 116). In various judgments of the Inter-American 

Court of Human Rights, state responsibilities for addressing these have been spelled out more 

substantially (Groome, 2011). 

3 The early 1990s saw the rise of variations of the phrase ‘justice in transition’, but the term 

‘transitional justice’ became more generally accepted with the publication of Neil Kritz’s three-

volume Transitional Justice: How Emerging Democracies Reckon with Former Regimes 

(1995), with its summary of what became accepted as the field’s main mechanisms, such as 

prosecutions, truth commissions, reparations and vetting. 

4 Identifying this period as the first of three phases of transitional justice, Ruti Teitel (2003) 

argues that it emerged from the perceived failures of domestic trials and collective sanctions 

against Germany following the First World War. 

5 Teitel (2003) suggests that the development of transitional justice was stalled by the Cold War 

until the field’s second phase in the 1980s and 1990s, which saw the resurgence of interest in 

international justice, although with a more context-specific focus and a move beyond judicial 

accountability toward nation building. 
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6 This right originally applied to relatives of victims of forced disappearance under 

humanitarian law but has since been promoted for all affected by conflict by the United Nations 

Human Rights Committee and has been integrated into, for example, the Basic Principles and 

Guidelines on the Right to a Remedy and Reparation adopted by the UN in 2006, as well as 

promoted by the European Court of Human Rights and the Inter-American Court of Human 

Rights. 

7 Theo van Boven’s report on the history of these principles explicitly notes that the initial 

meetings on their development in 1989 emerged out of the rise of transitional justice: ‘The 

study originated at a time of political change on various continents with prospects of a higher 

degree of human rights advancement. It was also a time of the creation of transitional justice 

mechanisms in a series of countries’ (2010: 1). 

8 For example, in Argentina, amnesty laws enacted in 1983 that protected members of the junta 

from prosecution were repealed in 2003 and have resulted in ongoing trials well after the 

country’s 1983–84 truth commission. In South Africa, however, almost none of the cases 

forwarded to the National Prosecuting Authority by the Truth and Reconciliation Commission 

by 2002 was pursued, with the result that only four cases related to apartheid-era crimes have 

gone to trial. The success of this approach, therefore, depends heavily on a country’s political 

situation and casts doubt on the validity of ‘sequencing’, or the notion that transitional justice 

measures, particularly prosecutions and truth commissions, will ‘work’ if undertaken in a 

context-responsive order (van der Merwe, 2012). 

9 While restorative justice is widely accepted, many of the terms used within it are contested, 

particularly as regards the possibility of ascertaining a ‘truth’, the standards used in measuring 

‘reconciliation’ and the value on insisting on individual and national ‘healing’.. For discussions 

of these terms, see, for example, Erin Daly (2008), Harvey Weinstein (2011) and Brandon 

Hamber and Richard Wilson (2002). 

10 The use of transitional justice mechanisms to address the conflict in northern Uganda is one 

example. Among other measures, Uganda has invited the International Criminal Court to 

investigate the crimes against humanity committed by the Lord’s Resistance Army rebel group 

(but not government soldiers), brought one rebel commander to trial in a domestic war crimes 

court and offered collective reparations in the form of development projects to northern 

Uganda’s population, the majority of which were internally displaced over two decades of 

armed conflict. 

11 Examples of this include Canada (Dunbar, 2011) and New Zealand (Boast, 2006). 

12 Teitel (2003) calls this the third and current phase of transitional justice. 



 25

                                                                                                                                            

13 The term ‘transition’ is both vaguely defined and contested among transitional justice 

scholars and practitioners. It variously describes political transitions based on regime change 

(the dominant view), social transitions that constitute actual change in victims’ and others’ lives 

and slow political and social shifts that do not occur in a moment or in the short term but rather 

represent ongoing transitions to a new order. Other contested aspects of transition are whether 

it necessarily represents progress or a change for the better, as is usually assumed, as well as 

whether it should imply the ‘restoration’ of the social order as it was before oppression or armed 

conflict, which may not comply with human rights and other norms, for example with regard 

to gender dynamics. 


